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ORAL ARGUMENT NOT YET SCHEDULED 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 
LAS BRISAS ENERGY     ) 
CENTER, LLC,      ) 

     ) 
Petitioner    ) 

       ) 
v.      ) No. 12-1248 
      ) and consolidated cases 

ENVIRONMENTAL PROTECTION   ) 
AGENCY AND LISA PEREZ    ) 
JACKSON,      ) 

     ) 
Respondents,   ) 

____________________________________) 
 
 

MOTION OF NATURAL RESOURCES DEFENSE COUNCIL, SIERRA 
CLUB, ENVIRONMENTAL DEFENSE FUND, CONSERVATION LAW 
FOUNDATION, FALL-LINE ALLIANCE FOR A CLEAN ENVIRONMENT, 
OGEECHEE RIVERKEEPER, AND SOUTHERN ALLIANCE FOR CLEAN 
ENERGY FOR LEAVE TO INTERVENE IN SUPPORT OF RESPONDENT 

 
Natural Resources Defense Council, Sierra Club, Environmental Defense 

Fund, Conservation Law Foundation, Fall-line Alliance for a Clean Environment, 

Ogeechee Riverkeeper, and Southern Alliance for Clean Energy respectfully move 

pursuant to Fed. R. App. P. 15(d) to intervene in support of respondent in the 

above-captioned proceeding for review of the proposed rule entitled “Standards of 
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Performance for Greenhouse Gas Emissions for New Stationary Sources: Electric 

Utility Generating Units,” 77 Fed. Reg. 22,392 (Apr. 13, 2012) (“Proposed Rule”), 

issued by the Environmental Protection Agency (EPA).  Pursuant to D.C. Circuit 

Rule 15(b), this motion also constitutes a motion to intervene in all petitions for 

review of the challenged proposal. 

Counsel for Movants consulted with counsel for petitioners and respondent 

regarding this motion.  Counsel for the Utility Air Regulatory Group (No. 12-1252) 

and Power4Georgians, LLC, (No. 12-1257), stated that they do not take a position 

on this Motion.  Counsel for Sunflower Electric (No. 12-1253) indicated that it had 

no objection to the motion.  Counsel for Petitioners White Stallion Energy Center, 

LLC (No. 12-1251) indicated that it takes no position on the Motion at this point.  

Counsel for Movants was not able to reach Counsel for other Petitioners.  Counsel 

for Respondent Environmental Protection Agency stated that they do not take a 

position on this Motion. 

 
INTRODUCTION 

 
Various petitioners are challenging proposed Clean Air Act regulations 

regarding limitations on carbon dioxide pollution emitted by power plants.  The 

public comment period on these proposed regulations has just closed and EPA has 

taken no final action with respect to this proposal.  All of the petitions should be 
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dismissed because the Proposed Rule is not a final agency action susceptible to 

judicial review.  Movants seek to intervene in order to argue that the Court lacks 

jurisdiction to review a proposal, and to preserve their right to participate in the 

event that the Court does not dismiss the petitions on that basis.  

 
BACKGROUND 

 
A. Movant Environmental Organizations 

 
The Natural Resources Defense Council (“NRDC”) is a national nonprofit 

environmental organization with approximately 357,000 members nationwide.  Ex. 

A (Decl. of Linda Lopez ¶ 6).  NRDC uses law, science, and the support of its 

members to ensure a safe and healthy environment for all living things.  One of 

NRDC’s top priorities is to reduce emissions of the air pollutants that are causing 

global warming. 

Sierra Club is a national nonprofit environmental organization with 

approximately 600,000 members nationwide.  Ex. B (Decl. of Yolanda Andersen ¶ 

7).  One of Sierra Club’s major programs is its national Climate Recovery 

Partnership, a coordinated effort to promote a clean energy economy and protect 

communities and natural environments threatened by global warming. 

The Environmental Defense Fund (“EDF”) is a national nonprofit 

organization representing more than 350,000 members nationwide.  Ex. C (Decl. of 
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John Stith ¶ 7).  Since 1967 EDF has linked science, economics, and law to create 

innovative, equitable, and cost-effective solutions to the most urgent environmental 

problems.  Protecting public health and the environment from harmful airborne 

pollutants, including greenhouse gases, is a core organizational mission, and EDF 

regularly participates in regulatory and judicial proceedings on air pollution policy at 

the federal and state level. 

Conservation Law Foundation (“CLF”), a corporation organized and existing 

under the laws of the Commonwealth of Massachusetts, is a regional, nonprofit, 

nonpartisan, member-supported environmental advocacy organization with 

approximately 3,250 members living mostly in the six-state New England region.  Ex. 

D (Decl. of Timothy Harwood ¶ 3).  CLF’s work focuses on four program areas – 

Clean Energy and Climate Change, Clean Water and Healthy Forests, Healthy 

Oceans and Healthy Communities, and Environmental Justice – to help protect 

New England’s people, natural resources, and communities. 

Fall-line Alliance for a Clean Environment (“FACE”) is a nonprofit, 

grassroots membership organization committed to the protection of the air, land, 

and water resources in the Washington County, Georgia area.  FACE’s mission is to 

promote and advocate for healthy air, clean water, thriving communities, and 

vibrant natural resources for the use, benefit, and enjoyment of its members and 
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other residents and visitors to the Washington County area.  FACE has 

approximately 30 members who live, work, and recreate in the vicinity of the Plant 

Washington, a proposed 850 megawatt coal-fired power plant that is being 

promoted by Power4Georgians, LLC, one of the petitioners in these consolidated 

cases.  Ex. E (Decl. of Catherine Mayberry ¶ 4); see also Petition for Review, 

Power4Georgians, LLC, v. EPA, No. 12-1257 (D.C. Cir. June 12, 2012).  

Ogeechee Riverkeeper is a nonprofit organization committed to the 

protection of the Ogeechee River Basin, in Georgia.  Ogeechee Riverkeeper’s 

mission is to protect, preserve, and improve the water quality of the Ogeechee River 

Basin and to advocate for the Ogeechee River Basin and its people.  Ogeechee 

Riverkeeper has approximately 1,500 members, many of whom live, work, or 

recreate in the vicinity of the proposed Plant Washington power plant. 

   The Southern Alliance for Clean Energy (“SACE”) is a nonprofit, non-

partisan organization committed to promoting responsible energy choices.  SACE 

has over 1300 total members and 400 members in Georgia.  Ex. F (Decl. of Ulla-

Britt Reeves ¶ 2).  SACE’s mission is to promote responsible energy choices that 

provide solutions to global warming and its effects, and to ensure clean, safe, and 

healthy communities throughout the Southeast.  
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B. The Proposed Rule 

The rulemaking at issue here follows a series of rules that grew out of the 

Supreme Court’s decision in Massachusetts v. EPA that greenhouse gases are an air 

pollutant subject to control under the Clean Air Act. 549 U.S. 497, 534 (2007).  On 

June 26, 2012, this Court upheld EPA’s “Endangerment Finding” – the 

determination that greenhouse gases may reasonably be anticipated to endanger 

public health and welfare – and three related greenhouse gas regulations.  Coalition 

for Responsible Regulation v. EPA, No. 09-1322, slip op. at 16 (D.C. Cir. June 26, 

2012).1   

 Having already determined that greenhouse gases may reasonably be 

anticipated to endanger public health or welfare, EPA has now moved forward to 

address carbon dioxide emissions from fossil-fueled electric generating units (“power 

plants”), the Nation’s largest source of greenhouse gas pollution, under Clean Air 

Act § 111, 42 U.S.C. § 7411.  The agency proposed standards of performance for 

new fossil-fueled power plants under Section 111(b) on April 13, 2012. 77 Fed. Reg. 

                                                      
1 The four actions at issue were: Endangerment and Cause or Contribute Findings for Greenhouse 
Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009) 
(“Endangerment Finding”); Light-Duty Vehicle Greenhouse Gas Emission Standards and 
Corporate Average Fuel Economy Standards, 75 Fed. Reg. 25,324 (May 7, 2010) (“Tailpipe Rule”); 
Reconsideration of Interpretation of Regulations That Determine Pollutants Covered by Clean 
Air Act Permitting Programs, 75 Fed. Reg. 17,004 (Apr. 2, 2010) (“Timing Rule”); and Prevention 
of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule, 75 Fed. Reg. 31,514, 
(June 3, 2010) (“Tailoring Rule”). 
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22,392.  EPA held public hearings in May and provided for public comment 

through June 25, 2012.  The agency is now engaged in evaluating public comments 

and has yet to take any final action.  

Once final standards of performance are promulgated, they will apply to any 

“new source” in the designated category.  A “new source” is defined as “any 

stationary source, the construction or modification of which is commenced after the 

publication of regulations (or, if earlier, proposed regulations) prescribing a standard 

of performance under this section which will be applicable to such source.”  42 

U.S.C. § 7411(a)(2).  Thus, if EPA finalizes standards of performance for power 

plants, they will apply to all power plants which commenced construction after April 

13, 2012, the date the standards were proposed.  However, the Proposed Rule is not 

a final action and thus is not subject to review under Clean Air Act Section 

307(b)(1), 42 U.S.C. 7607(b)(1). 

C. Petitioners’ Claims 

Six petitions for review of the Proposed Rule have been filed and 

consolidated.2  At least some of the Petitioners appear to argue that the Proposed 

Rule is a final agency action ripe for review under 42 U.S.C. § 7607(b)(1).  See 

Petition for Review of U.S. Environmental Protection Agency Proposed Rule at 3-6, 

                                                      
2 The six petitions are No. 12-1248; No. 12-1251; No. 12-1252; No. 12-1253; No. 12-1254; No. 12-
1257.  
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Las Brisas Energy Center, LLC, v. EPA, No. 12-1248 (D.C. Cir. June 11, 2012).  At 

least two of the Petitioners appear to be seeking declaratory relief from this Court 

that EPA may not promulgate a final version of the Proposed Rule that applies the 

same emission limitations to both new coal-fired power plants and new natural gas-

fired power plants.  See Petition for Review at 1-2, Utility Air Regulatory Group v. EPA, 

No. 12-1252 (D.C. Cir. June 12, 2012); Petition for Review at 3-4, Tri-State 

Generation and Transmission Ass’n v. EPA, No. 12-1254 (D.C. Cir. June 12, 2012). 

Movants seek leave to intervene to argue, among other things, that the 

Proposed Rule is not a final agency action susceptible to judicial review under 42 

U.S.C. § 7607(b)(1) or any other provision of law, and that the petitions must be 

dismissed.  Should this Court decide to consider the merits of Petitioners’ likely 

arguments, Movants have an interest in arguing (a) that the statute expressly provides 

that new sources commencing construction after proposal are subject to the 

promulgated standard, and (b) that EPA has rationally categorized new power plants 

that serve the same function and may reasonably subject them to a single standard.  

 
STATEMENT OF INTEREST AND GROUNDS FOR INTERVENTION 

Under Federal Rule of Appellate Procedure 15(d), a motion to intervene must 

provide “a concise statement of the interest of the moving party and the grounds for 

intervention.”  Fed. R. App. P. 15(d).  
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Movants easily satisfy this requirement, and their motion to intervene should 

be granted.  Movants have participated extensively in the administrative and judicial 

proceedings leading up to EPA’s proposal of carbon dioxide standards of 

performance for power plants.  Movants have also sought to educate the public 

about the danger posed by carbon dioxide emissions from power plants.  Movants’ 

interests, and those of their members, will be harmed if the Court sets aside EPA’s 

Proposed Rule or restricts EPA’s ability to promulgate a final rule.  Additionally, this 

Motion is timely.  See Fed. R. App. P. 15(d); Ala. Power Co. v. I.C.C., 852 F.2d 1361, 

1367 (D.C. Cir. 1988). 

A. Movants Have Participated in Proceedings Leading up to and Related to the 
Proposed Rule 

Movants’ extensive participation in greenhouse gas regulatory proceedings, for 

more than a decade leading up to EPA’s Proposed Rule, underscores their 

substantial interest in the prompt implementation of carbon dioxide standards of 

performance for power plants.  In 2001, two of the Movants (NRDC and Sierra 

Club) filed comments supporting a petition for EPA to regulate greenhouse gases 

under § 202 of the Clean Air Act, 42 U.S.C. § 7521.  See, e.g., Comments of NRDC 

on EPA Docket No. A-2000-04 (filed May 23, 2001).  Four Movants (NRDC, Sierra 

Club, EDF, and CLF) and others then challenged EPA’s denial of that petition in 

2003, in litigation resulting in the Supreme Court’s unequivocal holding in 
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Massachusetts v. EPA that greenhouse gases are an air pollutant subject to control 

under the Clean Air Act.  549 U.S. at 534.  After that decision, these Movants 

advocated for EPA to issue the Endangerment Finding and motor vehicle emission 

standards, and supported EPA’s decision to phase in greenhouse gas regulation of 

stationary sources.  Notably, several Movants intervened in defense of EPA and filed 

briefs as intervenors in Coalition for Responsible Regulation, No. 09-1322 (D.C. Cir. 

June 26, 2012), in which this Court upheld EPA’s actions. 

Movants have also participated extensively in litigation and rulemaking to 

obtain standards of performance for carbon dioxide emissions from power plants.  

In a 2005 rulemaking to review the standards of performance for power plants, 

several Movants filed comments arguing that EPA must include standards for carbon 

dioxide.  See EPA Document No. EPA-HQ-OAR-2005-0031-0108 (Joint Comments 

of NRDC, Sierra Club, EDF, Clean Air Task Force, et al.).  Three of the Movants 

(NRDC, Sierra Club and EDF), together with other parties, challenged EPA’s final 

decision in 2006 rejecting carbon dioxide standards as beyond the agency’s 

authority.  State of New York, et al. v. EPA, No. 06-1322 (D.C. Cir.).  This Court 

remanded the power plant standards of performance to EPA after Massachusetts for 

action consistent with the Supreme Court’s decision.  State of New York v. EPA, No. 

06-1322 (D.C. Cir. Sept. 24, 2007) (order remanding to EPA).  After more than 
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three years of inaction, the three Movants executed a settlement agreement with 

EPA.  The Agreement, finalized on March 2, 2011, provided in part for issuance of 

the proposed standards at issue in this case.3  

Movants have also commented on and challenged Clean Air Act and other 

permits for specific sources, including Petitioners’ power plants.4 

Movants testified at the public hearings and filed comments on the Proposed 

Rule.5  These comments are extensive and detailed, and they show the close 

attention Movants and Movants’ members have paid to this rulemaking.  

Additionally, thousands of Movants’ members are among the more than 2.25 

million members of the public who filed comments urging EPA to issue strong final 

standards limiting carbon dioxide emissions from power plants.  

Movants’ significant participation in the proceedings related to the Proposed 

Rule strongly favors their motion for leave to intervene.  This Court has regularly 

                                                      
3 See EPA, “Settlement Agreement,” 
http://www.epa.gov/carbonpollutionstandard/settlement.html. 
4 Movants have challenged each of Petitioners’ proposed power plants in various administrative 
and judicial proceedings.  See, e.g., Fall-line Alliance for a Clean Env’t, et al. v. Georgia Envt’l Prot. Div., 
OSAH-BNR-AQ-1031707-98-WALKER (Ga. Ofc. of State Admin. Hearings Dec. 16, 2010) 
(regarding Prevention of Significant Deterioration permit No. 4911-303- 0051-P-01-0, for 
Washington County Power Station, subsequently amended twice); 
http://www.sierraclub.org/environmentallaw/coal/plantlist.aspx (providing links describing 
challenges to the Las Brisas, White Stallion, Holcomb and Plant Washington power plants). 
5 E.g., EPA Docket ID No. EPA-HQ-OAR-2011-0660-10798 (Sierra Club, EDF, NRDC, et al.); No. 
EPA-HQ-OAR-2011-0660-9975 (NRDC); No. EPA-HQ-OAR-2011-0660-10002 (NRDC); No. 
EPA-HQ-OAR-2011-0660-10057 (EDF); No. EPA-HQ-OAR-2011-0660-9962 (CLF); No. EPA-HQ-
OAR-2011-0660-10005 (FACE, Ogeechee Riverkeeper, SACE). 
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allowed intervention by Movants,6 and by other environmental and industry 

organizations,7 when those parties seek to support EPA against challenges brought 

under the Clean Air Act.  This Court’s practice of granting intervention to private 

organizations – including environmental groups, trade organizations, private 

companies, and others – supporting agency actions in which they have an interest 

recognizes that such private entities have distinctive perspectives that contribute to 

this Court’s careful and exhaustive consideration of challenges to important agency 

actions. 

B. Movants and Their Members Will Be Harmed if the Court Sets Aside the 
Proposed Rule 

Movants have a strong interest in regulations to curb carbon pollution from 

large power plants.  The accumulation of heat-trapping greenhouse gases in the 

atmosphere causes dangerous and harmful changes in the Earth’s climate.  See 

Endangerment Finding, 74 Fed. Reg. 66,496.  The United States has already started 

to experience the impacts of climate change.  As this Court recently noted, EPA 
                                                      
6 See, e.g., Coalition for Responsible Regulation, No. 09-1322 (June 26, 2012) (EDF, NRDC, Sierra 
Club and CLF intervened in support of EPA); White Stallion Energy Center, LLC v. EPA, No. 12-
1100, Doc. No. 1374443 (D.C. Cir. May 18, 2012) (Order granting the same); North Carolina v. 
EPA, 531 F.3d 896, modified on rehearing, 550 F.3d 1176 (D.C. Cir. 2008) (EDF intervened in 
support of EPA); Am. Corn Growers Ass’n v. EPA, 291 F.3d 1 (D.C. Cir. 2002) (EDF and other 
environmental organizations intervened in support of EPA); Michigan v. EPA, 213 F.3d 663 (D.C. 
Cir. 2000) (NRDC intervened in support of EPA). 
7 See, e.g., Natural Res. Def. Council v. EPA, 571 F.3d 1245 (D.C. Cir. 2009) (industry groups 
intervened in support of EPA); Am. Farm Bureau Fed’n v. EPA, 559 F.3d 512 (D.C. Cir. 2009) 
(industry groups intervened in support of EPA); Sierra Club v. EPA, 551 F.3d 1019 (D.C. Cir 2008) 
(chemical industry groups intervened in support of EPA). 
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found based on “substantial record evidence” that “extreme weather events, changes 

in air quality, increases in food- and water-borne pathogens, and increases in 

temperatures are likely to have adverse health effects.”  Coalition for Responsible 

Regulation, No. 09-1322, slip op. at 30 (D.C. Cir. June 26, 2012) (citations omitted).  

Further, this Court concluded: 

[The climate science record] supports EPA’s conclusion that climate 
change endangers human welfare by creating risk to food production 
and agriculture, forestry, energy, infrastructure, ecosystems, and 
wildlife.  Substantial evidence further support[s] EPA’s conclusion that 
the warming resulting from the greenhouse gas emissions could be 
expected to create risks to water resources and in general to coastal 
areas as a result of expected increase in sea level.  
 

Id. 

Current greenhouse gas emissions will continue to cause climate change one 

hundred or more years into the future, due to the long atmospheric residence 

lifetime of several of these gases, including carbon dioxide.  Endangerment Finding, 

74 Fed. Reg. at 66,518-19.  Consequently, delayed implementation of greenhouse 

gas regulations for power plants will only worsen the impacts of climate change in 

both the near and distant future.  Fossil fuel-fired power plants emit nearly 40 

percent of domestic carbon dioxide emissions, making them the largest single source 

category of the pollution that drives climate change.  EPA 430-R-12-001, “Inventory 

of U.S. Greenhouse Gas Emissions and Sinks: 1990 – 2010,” at Table 2-1 (2012).  
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The dangers posed by harmful climate impacts now and in the future require 

prompt and effective action by EPA to limit carbon pollution from new power 

plants under the Clean Air Act’s New Source Performance Standards program. 

In conjunction with developing standards of performance for power plants 

under Section 111(b), the Clean Air Act also requires the agency to develop carbon 

dioxide emission standards for existing power plants through a federal-state process 

set forth in Section 111(d).  42 U.S.C. § 7411(d).  Since existing fossil fuel-fired 

power plants emit approximately 40 percent of U.S. carbon dioxide emissions, 

limiting pollution from these existing sources will achieve significant reductions in 

carbon pollution and thus benefit Movants’ members who are already subject to the 

harmful effects of a changing climate.  Therefore, Movants have a strong interest in 

the promulgation of final standards of performance for both new and existing power 

plants.  

Movants’ members will benefit directly from limits on greenhouse gas 

emissions achieved through effective Clean Air Act Section 111 standards of 

performance.8  If Petitioners succeed in preventing EPA from issuing such standards 

                                                      
8 See, e.g., Ex. G (Decl. of Gerald Winegrad ¶ 17) (stating that regulation of greenhouse gas 
pollution from power plants will help protect economic value of his waterfront property); Ex. H 
(Decl. of Elizabeth Coplon ¶ 4) (describing risk of property erosion and flooding from sea level 
risk); Ex. I (Decl. of Michael Moskow ¶ 18) (describing erosion due to sea level rise near property 
and risk of flooding damage from severe weather events); Ex. J (Decl. of Carrie Robertson ¶ 6) 
(“global warming will cause a significant rise in sea levels, resulting in increased storm-surge 
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or secure exemptions from the standards for specific sources, Movants’ members will 

be injured by the local effects of the global harms caused by the carbon dioxide and 

other pollutants emitted by those sources.  

Movants’ members will also be injured by the local effects of the pollution 

from those sources.  Many of Movants’ members live in the vicinity of the 

Petitioners’ potential new power plants.9  Because these members live, work, or 

recreate near the potential new power plants, they would be adversely affected by air 

pollution were those plants to be built.  As a result, over the last several years, 

Movants, on behalf of their members, have participated in public meetings, 

submitted written comments, provided oral testimony, and filed legal challenges to 

air and water permits for the specific plants.  See, e.g., supra, note 4. 

                                                                                                                                                                           
damage and shoreline erosion,” which “could erode my property and destroy [or] . . . flood my 
home.”); Ex. K (Decl. of Eva Malina ¶ 10) (“climate change will cause hotter and drier conditions 
in Texas, and I am concerned that this will decrease the amount of rainfall available to replenish 
the aquifer underlying my property and supplying water to my wells for our cattle business.”); Ex. L 
(Decl. of Neil Carman ¶ 6) (describing concern that global warming will or has already led to 
increased fires, drought and reduced aquifer levels near Austin, Texas). 
9 See, e.g., Ex. E (Decl. of Catherine Mayberry ¶ 4) (“FACE has members in and around the 
Washington County area.”); Ex. F (Decl. of Ulla-Britt Reeves ¶ 2) (“Several SACE members live in 
the vicinity of the proposed Plant Washington.”); Ex. J (Decl. of Carrie Robertson ¶¶ 5, 7) 
(describing concern that conventional air pollution from proposed Las Brisas power plant, located 
four miles from her home, will cause “worsened air quality” and “will discourage my family from 
recreating in our neighborhood, or worse, compel us to move away”); Ex. K (Decl. of Eva Malina 
¶¶ 6, 12) (describing concern “about the impacts to my family and my cattle ranch from 
conventional air pollution from the proposed White Stallion plant,” which is proposed to be built 
approximately two miles from declarant’s home). 
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Movants’ members would be injured if the Court were to grant the relief 

sought by Petitioners.  Petitioners appear to advance legal theories that would 

severely curtail EPA’s ability to limit the greenhouse gas pollution from the nation’s 

power plants that is harming Movants’ members.  Petitioners’ theories could also 

block EPA from effectively limiting greenhouse gases or other pollutants from 

numerous other categories of sources. 

C. Movants Need Not Prove Standing, But if They Do Need To, It Is 
Adequately Demonstrated 

Fed. R. App. P. 15(d), which governs intervention in suits for review or 

enforcement of agency decisions, merely requires a motion for intervention to 

provide “a concise statement of the interest of the moving party and the grounds for 

intervention.”  Movants have satisfied that requirement, as demonstrated above. 

The Supreme Court recently concluded that Article III standing requirements 

apply to those “who seek[] to initiate or continue proceedings in federal court,” not 

to those who defend against such proceedings.  Bond v. United States, 131 S. Ct. 2355, 

2361-62 (2011).10  Here it is Petitioners, not Movants, who seek to invoke the 

Court’s Article III jurisdiction.  

                                                      
10 Even before Bond, precedent requiring intervenors to demonstrate standing in some 
circumstances, see, e.g., Rio Grande Pipeline Co. v. FERC, 178 F.3d 533 (D.C. Cir. 1999), had been 
questioned by this Court. See Jones v. Prince George’s County, 348 F.3d 1014, 1018 (D.C. Cir. 2003); 
Roeder v. Islamic Republic of Iran, 333 F.3d 228, 233 (D.C. Cir. 2003). 
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Furthermore, even if defendant-side standing is required, EPA has such 

standing, and therefore the Court need not reach Movants’ standing.  See McConnell 

v. FEC, 540 U.S. 93, 233 (2003), overruled on other grounds, Citizens United v. FEC, 130 

S. Ct. 876 (2010); Comcast Corp. v. FCC, 579 F.3d 1, 5-6 (D.C. Cir. 2009). 

In any event, Movants’ interests satisfy both constitutional and prudential 

requirements.  The health, environmental, and procedural concerns described above 

that establish Movants’ “interest” under Fed. R. App. P. 15(d) also establish their 

standing to sue under Article III of the Constitution.  See Lujan v. Defenders of 

Wildlife, 504 U.S. 555 (1992) (describing standing test).  For the same reasons, 

Movants fall squarely within the “zone of interests” protected or regulated by the 

relevant provisions of the Clean Air Act.  See Federal Election Comm’n v. Akins, 524 

U.S. 11, 20 (1998) (quoting Association of Data Processing Service Orgs., Inc. v. Camp, 

397 U.S. 150, 153 (1970)). 

Movants’ members use, own, and enjoy property and natural resources which 

are harmed or are at risk of harm from global warming.  See supra note 8 

(Declarations of Movants’ members).  Harms to Movants’ use and enjoyment of 

their property, as well as their interests in use and enjoyment of natural resources, 

are sufficient to establish injury.  See Massachusetts, 549 U.S. at 522 (finding that 
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Massachusetts suffered “a particularized injury in its capacity as a landowner”); accord 

Summers v. Earth Island Inst., 555 U.S. 488 (2009). 

D.  Movants Have Demonstrated the Necessary Interest and Should Be 
Granted Intervenor Status 

Movants easily satisfy the requirements for intervention.  This case is 

governed by Fed. R. App. P. 15(d), which simply requires “a concise statement of the 

interest of the moving party and the grounds for intervention.”11  Movants have 

strong interests in the disposition of these petitions.  Circumscribing EPA’s ability to 

issue a final rule, before even knowing what such a rule would say, would thwart 

Movants’ and Movants’ members’ extensive participation in the administrative 

process, including the opportunity to comment meaningfully on the Proposed Rule, 

and would impede orderly implementation of carbon dioxide emissions limits.  

Unchecked, emissions of greenhouse gases from power plants will result in damage 

to the health and well-being of Movants’ members and the destruction of resources 

and property Movants’ members use and enjoy.  Moreover, it was as a result of 

litigation brought by three of the Movant groups, seeking to compel EPA to issue 

standards of performance for power plants, that EPA issued the Proposed Rule.  

Movants’ participation will not delay the proceedings or prejudice any party.  

                                                      
11 Fed. R. Civ. P. 24 does not govern, see Synovus Fin. Corp. v. Bd. of Governors, 952 F.2d 426, 433 
(D.C. Cir. 1991), but even if it did, the relevant portion of the rule would be subsection (b) 
allowing permissive intervention. 
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This motion to intervene is being timely filed within the thirty-day period allowed 

under Fed. R. App. P. 15(d).  The Court has not yet scheduled oral argument or 

established a briefing schedule.  Therefore, Movants’ participation will not 

undermine the efficient and timely adjudication of this case. 

 Movants’ identities as private organizations with missions focusing solely and 

systematically on environmental and conservation objectives, and their extensive 

experience with the development and implementation of environmental protection 

programs, including the regulations at issue here, provide them with a unique and 

distinct perspective on the issues at stake.  As noted earlier, this Court has long 

recognized such interests and regularly allowed both environmental and industry 

parties to intervene in EPA cases in circumstances indistinguishable from those 

presented here. 

 
CONCLUSION 

 
 NRDC, Sierra Club, EDF, CLF, FACE, Ogeechee Riverkeeper, and SACE 

should be granted leave to intervene in support of respondent. 

 
 
     Respectfully submitted, 
        
     /s/ Benjamin Longstreth 

Benjamin Longstreth 
David Doniger 
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Natural Resources Defense Council 
1152 15th Street NW, Suite 300 
Washington, DC 20005 
(202) 513-6256 
blongstreth@nrdc.org 
ddoniger@nrdc.org 

 
Ann Brewster Weeks 
Darin Schroeder 
Clean Air Task Force 
18 Tremont St., Suite 530 
Boston, MA 02108 
(617) 624-0234 
aweeks@catf.us 
dschroeder@catf.us 
Counsel for Conservation Law Foundation 

 
     Sean H. Donahue 
     Megan Ceronsky 
     Vickie L. Patton 
     Environmental Defense Fund 
     2060 Broadway St. Ste. 300 
     Boulder, CO 80302 
     (303) 447-7224 
     sean@donahuegoldberg.com 
     mceronsky@edf.org 
     vpatton@edf.org 
     Counsel for Environmental Defense Fund 
 

Joanne Spalding 
Nathan Matthews 
Sierra Club 
85 Second Street 
San Francisco, CA 94105 
(415) 977-5725 
joanne.spalding@sierraclub.org 
nathan.matthews@sierraclub.org 
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     John Suttles 
Southern Environmental Law Center 
601 West Rosemary Street, Suite 220 
Chapel Hill, NC 27516-2559 
(919) 967-1450 
jsuttles@selcnc.org 
Counsel for Fall-Line Alliance for a Clean 
Environment,Ogeechee Riverkeeper, and  
Southern Alliance for Clean Energy 
 

 
Dated: July 11, 2012 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 
LAS BRISAS ENERGY     ) 
CENTER, LLC,      ) 

     ) 
Petitioner    ) 

       ) 
v.      ) No. 12-1248 
      ) and consolidated cases 

ENVIRONMENTAL PROTECTION   ) 
AGENCY AND LISA PEREZ    ) 
JACKSON,      ) 

     ) 
Respondents,   ) 

____________________________________) 
 

RULE 26.1 DISCLOSURE STATEMENT 

Pursuant to Fed. R. App. P. 26.1 and Circuit Rule 26.1, movant intervenors 

Natural Resources Defense Council, Sierra Club, Environmental Defense Fund, 

Sierra Club, Conservation Law Foundation, Fall-line Alliance for a Clean 

Environment, Ogeechee Riverkeeper, And Southern Alliance for Clean Energy 

provide the following corporate disclosure statement:  

The above-named movant intervenors are not-for-profit organizations focused 

on protection of the environment and conservation of natural resources.  Movant 

intervenors do not have any outstanding shares or debt securities in the hands of the 
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public nor any parent, subsidiary, or affiliates that have issued shares or debt 

securities to the public. 

Respectfully submitted, 
        

/s/ Benjamin Longstreth 
Benjamin Longstreth 
David Doniger 
Natural Resources Defense Council 
1152 15th Street NW, Suite 300 
Washington, DC 20005 
(202) 513-6256 
blongstreth@nrdc.org 
ddoniger@nrdc.org 

 
Ann Brewster Weeks 
Darin Schroeder 
Clean Air Task Force 
18 Tremont St., Suite 530 
Boston, MA 02108 
(617) 624-0234 
aweeks@catf.us 
dschroeder@catf.us 
Counsel for Conservation Law Foundation 

 
     Sean H. Donahue 
     Megan Ceronsky 
     Vickie L. Patton 
     Environmental Defense Fund 
     2060 Broadway St. Ste. 300 
     Boulder, CO 80302 
     (303) 447-7224 
     sean@donahuegoldberg.com 
     mceronsky@edf.org 
     vpatton@edf.org 
     Counsel for Environmental Defense Fund 
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Joanne Spalding 
Nathan Matthews 
Sierra Club 
85 Second Street 
San Francisco, CA 94105 
(415) 977-5725 
joanne.spalding@sierraclub.org 
nathan.matthews@sierraclub.org 

 
     John Suttles 

Southern Environmental Law Center 
601 West Rosemary Street, Suite 220 
Chapel Hill, NC 27516-2559 
(919) 967-1450 
jsuttles@selcnc.org 
Counsel for Fall-Line Alliance for a Clean 
Environment,Ogeechee Riverkeeper, and  
Southern Alliance for Clean Energy 
 

 
Dated: July 11, 2012 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Motion of Natural Resources Defense 
Council, Sierra Club, Environmental Defense Fund, Conservation Law Foundation, 
Fall-line Alliance for a Clean Environment, Ogeechee Riverkeeper, and Southern 
Alliance for Clean Energy for Leave to Intervene in Support of Respondents and 
Rule 26.1 Disclosure Statement was today served electronically through the Court’s 
CM/ECF system on all registered counsel. 
 
 

/s/ Benjamin Longstreth 
Benjamin Longstreth 
Natural Resources Defense Council 
1200 New York Avenue, NW Suite 400 
Washington, DC 20005 
(202) 513-6256 
blongstreth@nrdc.org 
 

 
 
DATED: July 11, 2012 
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